JCGEEPH E MARTH-L

| BLA 96- 399 Deci ded February 23, 1998

Appeal froma decision of the Eastern Sates fice, Bureau of Land
Managenent, rejecting an application filed under the O Konski Act and the
Ml or of Title Act. ESWEA7907.

Afirned.

1.

Qlor or Aaimof Title: Generally--Clor or A ai mof
Title: Applications--Public Sales: Sal es Lhder Speci al
Satutes

The OKonski Act, (43 USC § 1221 (1994)), is a
renedial Act intended to correct a recogni zed error
resulting fromfraudul ent or grossly erroneous
cadastral surveys and al | ow t hose Wsconsi n property
owlers who have, since Jan. 21, 1953, been in good
faith and in peaceful and open possession of | ands

| ying between the originally determned neander |ine
and the actual neander |ine an opportunity to acquire
omtted ands in the sane manner as the |ands woul d
have been acquired if the original survey had been
accurate. Applicants for a patent under 43 US C

§ 1221 (1994) have the burden of proving each of the
requirenents for patent to the satisfaction of the
Secretary of the Interior.

(onveyances: I nterest onveyed--Patents of Public
Lands: General |l y--Public Lands: General ly--Public
Lands: DO sposals of: Generally--Public Sal es:

General | y--Surveys of Public Lands: General | y--Surveys
of Public Lands: Omtted Lands

If an official plat depicts the boundary of a parcel

as a water line, the neander line is not a line of
boundary, and a patent for a tract of |and

bordering on a river or |ake conveys the land to the
water line. An exceptiontothisrule of lawis

appl i ed when either fraud or gross error is discovered
inan existing survey. If either is found, the omtted
| ands are assigned new | ot nunbers, the previously
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i ssued patent is deened to have conveyed only those

l ands on the shore side of the neander line, and title
to lands |ying between the neander |ine and the actual
water line is deened to be the omtted |and and the
property of the Lhited S ates.

3. lor or daimof Title: Tine for Hling

An application under the OKonski Act, 43 US C § 1221
(1994), or the Act of Feb. 27, 1925, 43 US C § 994
(1994), nust showthat the land has been held i n good
faith and in peaceful , adverse possession by the
applicant or his predecessors-in-interest for the
requisite tine period and that the application was
tinely filed. |f the predecessors-in-interest did not
file their application wthin the statutory tine linmt,
they nust be able to claima good faith |ack of

know edge caused by i nadequate notice that woul d
justify filing a claimoutside the statutory tine
[imt.

4, lor or Qaimof Title: Generally--Glor or dai mof
Title: Applications--Glor or Qaimof Title:
Description of Land

Qccupancy and i nprovenent of public | ands w t hout
color of title create no vested rights as agai nst the
Lhited Sates, because no adverse possessi on of
Governnent property can affect the title of the Lhited
Sates, except as provided by the Golor of Title Act,
43 US C § 1068 (1994). In order to satisfy the
statutory requirenent of possession of the | and under
claimor color of title, an applicant's clai mof
appar ent owner shi p nust be based on a docunent whi ch,
onits face, purports to convey title to the clai ned
| and.

APPEARANCES  Joseph E Martel |, Ashland, Wsconsin, pro se.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Joseph E Martell (Martell or Appellant) has appeal ed an April 16,
1996, Decision of the Eastern Sates (fice, Bureau of Land Managenent
(BLN), rejecting his patent application ESWESA7907.

h March 29, 1996, Appellant filed an application wth BLM under
the Act of August 24, 1954, commonly known as the O Konski Act, 43 US C
§ 1221 (1994), for a patent to certain lands in Wsconsin. Those | ands

were described by Appellant as lot 11, sec. 33, T. 456 N, R 6 W, Fourth
Princi pal Meridian, Bayfield Gounty, Wsconsin.
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[1, 2] The OKonski Act at 43 US C 8§ 1221 (1994), provides:

Wienever it shall be shown to the satisfaction of the
Secretary of the Interior that a tract of public land, |ying
between the neander Iine of an inland | ake or river in Wsconsin
as originally surveyed and the neander |ine of that |ake or river
as subsequently resurveyed, has been held in good faith and in
peacef ul , adverse possession by a person, or his predecessors-
in-interest, who had been issued a patent, prior to January 21,
1953, for lands Iying along the neander line as originally
determned, the Secretary of the Interior shall cause a patent to
be i ssued to such person for such |and upon the paynent of the
sane price per acre as that at which the land i ncluded in the
original patent was purchased and upon the sane terns and
conditions. Al persons seeking to purchase | ands under sections
1221-1223 of this title shall make application to the Secretary
w thin one year fromAugust 24, 1954, or fromthe date of the
official filing of the plat or resurvey, whichever is |ater, and
the Secretary of the Interior shall cause no patents to be issued
for land lying between the original neander |ine and the
resurveyed neander line until the conclusion of such periods.

The regulation at 43 CF. R 8§ 2540.0-3(e) provides that the O Konski Act
directs the Secretary of the Interior to issue patents for public | ands
whi ch |ie between the neander Iine of an inland | ake or river in Wsconsin
as originally surveyed and the neander |ine of that |ake or river as
subsequent | y resurveyed.

The regul ation at 43 CF. R § 2545.1(a) further provides:

To qualify under the Act of 1954, a person, or his
predecessor-in-interest, (1) nust have been issued, prior to
January 21, 1953, a patent for lands |ying al ong the neander
line as originally determned, and (2) nust have held i n good
faith and in peaceful, adverse possession since the date of
i ssuance of said patent adjoining public |ands |ying between
the original neander |ine and the resurveyed neander |ine.

The regulation at 43 CF. R § 2545.2 sets forth each of the requirenents
for applications under the OKonski Act. ne such provision, at 43 CF. R
§ 2545.2(a), provides: "Applications for public lands under the Act of
1954 nust be filed wthin 1 year after August 24, 1954, or 1 year fromthe
date of the official plat or resurvey, whichever is later."

The O Konski Act, an Act peculiar to the Sate of Wsconsin, was
pronpted by inequities and chaotic conditions resulting froml andowner
reliance on fraudul ent or grossly erroneous cadastral surveys of Wsconsin
| ands nade in the md-1800's. In nmany cases, after the cadastral survey
conducted a resurvey of |ands adjacent to | akes and rivers, the upland
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| andowners found that |and considered to be in private owership for over
100 years was Federal land. The O Konski Act affords an equitabl e

resol ution of this problemfor those who held the | and between the
originally determned neander |ine and the actual neander |ine in good
faith and in peaceful, adverse possession prior to January 21, 1953. These
owners could apply for a patent to the | and and recei ve the | and upon
paynent of the price that woul d have been paid if the original cadastral
survey had been correct and the | ands had been included in the original
patent. 1/

Inits April 16, 1996, Decision, BLMrejected Appel lant' s application
under the O Konski Act for the fol |l ow ng reason:

The Glor-of-Title Regul ations, 43 CF. R 2545.2(a), requires
[sic] applications to [sic] for public lands to be filed

one (1) year after [the] Act of 1954 or 1 year fromthe date of
the official plat or resurvey, whichever is later. Your
application fails to neet the criteria specified under the col or
of titleregulations, therefore, this application is rejected.

(Decision at 2.)

n appeal , Appel lant, who purchased lot 5 of section 33 in 1995, seeks
to purchase and acquire title to a new Governnent lot, lot 11, created by
a resurvey that took place in 1987. The resurvey placed 6-7 acres of |and
that had previously been believed to beinlot 5 inlot 11, as a result
of the correction of the neander |ine under the "omtted | ands" theory. 2/

In his appeal, Appellant provides title docunents for lot 5 and a copy of
a patent for lot 5.

[3] Appellant further contends that two of the three requirenents
of 43 USC § 1221 (1994), have been net, and that the third coul d not

1/ The applicant nust pay a mninumof $1.25 per acre if the original
purchase price was | ess than that anount.

2/ The resurvey was undertaken and the neander |ine established in
accordance wth section 7-84 of the Manual of Instructions for the Survey
of the Public Lands of the Lhited Sates (1973), which states:

"7-84. Were lands have been determined to be erroneously omtted
fromthe original survey, the original neander line is nade a fixed and
limting boundary segregating the previously surveyed areas fromthe
unsurveyed public lands. The line is reestablished and narked wth
per manent nonunents at the ol d angle points. Retracenent between
successi ve neander corners nearly always wll show differences fromthe
record in latitude and departure. The positions of the angle points are
adj usted by the broken boundary nethod described in section 5-43 under
"Angle Points of Nonriparian Meander Lines.” The angle points are serial
nunbers whi ch do not duplicate nunbers that nay have been previously
assigned in that section. The nonunents are narked as shown in
section 4-45.

"The position of the original neander |ine having been determ ned,
the survey is extended across the unsurveyed areas. Hnally, a new neander
line is surveyed in the correct position.”
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be net because BLMvi ol ated due process when it did not provide Appellant's
predecessor-in-interest adequate notice of the resurvey and its effect.
This alleged failure to provi de adequate notice, Appellant clains,

precl uded his predecessor fromfiling under the O Konski Act, and he

(Appel lant) now clains this violation shoul d not preclude his application
frombei ng approved. Mre specifically, Appellant clains that (1) a patent
of lands lying along the neander line as originally determned had been
issued prior to January 21, 1953, to the applicant's predecessor; and

(2) the applicant and his predecessor have held that tract in "good faith
and peacef ul adverse possession.” The third requirenent, that this
application was filed wthin 1 year of the official filing of the resurvey,
is inapplicable here, Appellant clains, because the notice to his
predecessor-in-interest of the effect of the 1987 resurvey was i nadequat e,
did not reasonably place his predecessor on notice of the effect of the
resurvey or the need to file under the O Konski Act, and, thus, constituted
a due pro-cess violation that dictates he shoul d now recei ve a wai ver of
the tine requirenent on his OKonski Act application. (SXRat 2.)

Section 33, T. 456 N, R 6 W, Fourth Principal Meridian, Wsconsin,
was initially lotted when a plat of survey was approved January 11, 1859.
The survey established |otted | egal subdivisions in that section for | ands
bordering on Lake Gsborn. Lot 5 was first patented at |east as early as
Decenber 9, 1885, when the Sate of Wsconsin granted ot 5 to the Chi cago,
S. Paul, Mnneapolis and Qmha Rai | way Gonpany. Lot 5 was conveyed on a
nunber of occasions and was sold at a tax sale at |east once. The
Appel | ant purchased | ot 5 through private sal e in 1995.

In aletter dated Decenber 26, 1995, Appel |l ant sought i nfornation
from BLM concer ni ng ownership of portions of lots 1-6 inside the original
neander |ine of Lake Gsborn. The BLMadvi sed Appel lant by |letter dated
January 17, 1996, in pertinent part:

Records on file inthis office indicate that the lands in
guestion were surveyed as omtted land in 1985 in response to
an application for survey dated Septenber 23, 1982. Enclosed is
a copy of the plat of survey dated May 1, 1987, show ng new
lottings.

Nornmal |y a neander line is not considered a boundary and
riparian rights would extend to the actual ordinary hi gh water
nmark. 1n an exception as in the instant case, the original
neander line is held as a fixed and limting boundary segregating
the previously surveyed areas fromthe omtted public | ands.

Satus records indicate title for Lots 7 and 13 were appl i ed
for under the OKonski Act (the Act of August 24, 1954, 68 Sat.
789) by Donald E and Qvin L. Qson wth a patent being i ssued
on February 7, 1990. Lots 8 through 12 are federal |y owned
publ i c | ands.
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During the course of the resurvey described above, the cadastral
survey either found gross error inthe initial survey or found the survey
to have been fraudul ent, as the | ands between the neander |ine of the
original survey and the actual shoreline were deened to be omtted | ands
and assigned | ot nunbers 7 through 13. The plat of survey of lots 7
t hrough 13 was conpl eted on August 20, 1985, and filed on My 1, 1987. n
May 18, 1987, BLMpl aced a notice in the Federal Regi ster announcing the
filing of the plat of dependent resurvey and the survey of omtted | and.
See 52 Fed. Reg. 18617 (May 18, 1987). Audrey Keul nan, Appellant's
predecessor-in-title to lot 5 was personally advised by certified letter
dated July 5, 1985, that BLM"w || be nmaking a prelimnary examnation and
condi tional survey of |ands which nay have been omtted fromthe original
survey in Section 33, Township 45 North, Range 6 Wést, Fourth Princi pal
Meri dian, Wsconsin."

The notice, inthe formof a certified letter and publication in
the Federal Register, led at |least two of the | andowners adj acent to Lake
Gsborn, Qvin L. AQson and Donald E Qson, totinely file an application
for purchase of omtted | and pursuant to the O Konski Act. Appel | ant
clains that the sane notice provided to his predecessor was insufficient
inlaw Ve disagree.

Noti ce of the dependent resurvey of the neander |ine around Lake
Gsborn was published in the Federal Register on May 18, 1987, and certified
| etters advising | andowners of the dependent resurvey were sent to each
of the landowners wth property around Lake Gsborn. That this notice was
effective is evident fromthe subsequent tinely applications for purchase
of omtted land by Qvin L. and Donald E Qson. See Lanny Perry, 131 IBLA
1, 4 (1994). It is well established that one who deal s wth the Gover nnent
is presuned to knowthe rel evant statutes and dul y promul gated regul ati ons.

Federal Gop Insurance v. Merrill, 332 US 380 (1947); Lanny Perry,
supra, at 4; Jack Hanmer d.b.a. Hanmer Q| Go., 114 | BLA 340, 343 (1990).

In BLMs April 16, 1996, Decision, the Chief, Lands Adjudi cation Team
al so found that Appellant did not qualify to purchase |ot 11 under the
Mlor of Title Act, under the claimof dass 1 and 2. (Decisionat 1.) No
separate rational e was offered by BLMfor the denial of the Qass 1 and 2
Qlor of Title clains. See Decision at 2.

Two separate statutes nust be anal yzed i n addressing Appel lant's
possi bl e color-of-title clamto lot 11. The first, 43 US C § 994
(1994), codifies the Act of February 27, 1925 (Act of 1925). The Act of
1925 provides for sale of lands i n Wsconsin "whi ch were erroneousl y
neander ed and shown upon the official plats as water-covered areas, and
which are not lawfully appropriated by a qualified settler or entrynan
claimng under the public land laws.” The inpl enenting regul ation at
43 CF.R § 2545.1(b), provides:

(b) To qualify under the Act of 1925, a person nust
either (1) be the owner in good faith of land, acquired prior to
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February 27, 1925, shown by the official public land surveys to
be bounded in whole or in part by such public lands or (2) be a
citizen of the Lhited Sates who, in good faith under col or of
title or claimng as a riparian ower, had, prior to February 27,
1925, pl aced val uabl e i nprovenents upon or reduced to cul tivation
any of such public | ands.

Further, the regulation at 43 CF. R 8§ 2545.2(a) provides: "dainants
under the Act of 1925 have a preferred right of application for a period of
90 days fromthe date of filing of the plat of survey of |ands clai ned by
them™

The second col or-of-title statute, 43 US C § 1068 (1994) (ol or of
Title Act), provides, in pertinent part:

The Secretary of the Interior (a) shall, whenever it shall
be shown to his satisfaction that a tract of public |and has
been hel d in good faith and i n peaceful, adverse possession by
a clainant, his ancestors or grantors, under claimor color of
title for nore than 20 years, and that val uabl e i nprovenents have
been pl aced on such | and or sone part thereof has been reduced to
cultivation, * * * jssue a patent for not to exceed one hundred
and sixty acres of such | and upon the paynent of not |ess than
$1.25 an acre.

The regulation at 43 CF. R 8§ 2540.0-5(b) interprets this statute as
fol | ows:

(b) The clains recogni zed by the Act will be referred to in
this part as clains of class 1 and clains of class 2. A cla mof
class 1 is one which has been held in good faith and i n peacef ul
adver se possession by a clainant, his ancestors or grantors,
under claimor color of title for nore than 20 years, on which
val uabl e i nprovenents have been pl aced, or on whi ch sone part of
the | and has been reduced to cultivation. A claimof class 2
is one which has been held in good faith and i n peaceful adverse
possessi on by a clainant, his ancestors or grantors, under
claimor color of title for the period commenci ng not |ater
than January 1, 1901, to the date of application, during which
tine they have paid taxes levied on the land by Sate and | ocal
governnental units. Aclaimis not held in good faith where hel d
w th know edge that the land is owned by the Lhited Sates. A
claimis not held in peaceful, adverse possession where it was
initiated while the Iand was w thdrawn or reserved for Federal
pur poses.

Appel  ant cannot qual i fy as a purchaser of |ot 11 under the Act of
1925 for the sane reason he coul d not qualify under the O Konski Act. The

know edge inputed to Appel lant as a result of the notice to the predecessor
owner of lot 5 precludes Appel | ant' s successful application to purchase
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omtted land in lot 11. As stated in 43 CF. R 8§ 2540.0-5(b), "Aclaim

is not heldin good faith where held wth know edge that the land is owned
by the Lhited Sates.” The notice in the Federal Register at 52 Fed. Reg.
18617 (May 18, 1987) and in the letter advising his predecessor, Audrey
Keul nan, that a dependent resurvey woul d be conducted of the neander |ine
around Lake Gsborn, as well as the filing of the cadastral survey on My 1,
1987, nmore than placed the riparian owners on notice that omtted | and, and
thus Federal ownership, was invol ved.

There are nany decisions of this Board affirmng rejecti on when
know edge hel d by the applicant or his predecessor-in-interest has
precluded a finding of good faith. Felix F. Mgil, 129 | BLA 345, 349
(1994) (Appel lant' s predecessor-in-interest was aware of Gvernnent title
toland); Louis C Scalise, 129 IBLA 334 (1994) (Appel |l ant advi sed by
letter of Federal title to land); Louis Mark Mannatt, 109 |BLA 100 (1989)
(Appel | ant sought |ease for the land); Felix F. Mgil, 84 | BLA 142 (1984)
(applicant held grazing | ease); Earl Himmel, 44 |BLA 110 (1979) (applicant
had previously filed a honestead application). Ve simlarly find that
Appel | ant' s predecessor-in-interest was provided sufficient infornation
that Appel | ant cannot clai mlack of know edge as a | egal | y defensibl e
excuse for failing to file his Act of 1925 application wthin the tine
prescribed by | aw

[4] The deeds that Martell has submitted supporting a chain of title
all describe the | and bei ng conveyed as "Gvernnent Lot Hve (5), Section
Thirty-Three (33), Township Forty-Hve (45) North, Range Sx (6) Vést."
The | ands he seeks under the lor of Title Act are located i n Gover nnent
Lot 11. The deeds that Martell has submtted describe | and south and
west of the requested parcel and not the parcel sought. Thus, there is
no docunent of record which, on its face, purports to convey title to the
clained |and, and nothing to support a claimor color of title under the
Qlor of Title Act. Wiile we accept as true the contention that Martell's
predecessors-in-i nterest have been in adverse possession of the |and for
over 20 years, nere possession and inprovenent of the land do not satisfy
the requirenents of the Glor of Title Act. That Act nandates that the
cl ai mbe based upon a docunent purporting to convey title to the | and
applied for. See Estate of Janes J. Lee, Deceased, 26 |BLA 102, 103-04
(1976); doyd and Vel ra Mtchell, 22 IBLA 299, 302-303 (1975). Such
occupancy and use of Federal land wthout color or right give no
prescriptive rights against the Lhited Sates. See, e.g., Loyla C Véskul,
102 I BLA 241, 243 (1988). Because Martell has failed to provide a
docunent which, onits face, purports to convey title to the requested
parcel, his Glor of Title Act claimfails. 3/

3/ W note one exception. A docunent which, onits face, purports to
convey title to a specific lot cannot be said to convey any portion of

anot her, unl ess an appel | ant can show that the description was anbi guous
and that resorting to extrinsic evidence woul d make the description
definite and enbrace the parcel of |and being sought. See Loyla C Véskul,
102 I BLA 241 (1988), and cases there cited.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision

rejecting Appel lant's O Konski Act application and color-of-title claimis
affirned.

Janes P. Terry
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

143 | BLA 66

WAW Ver si on



